IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

CENE CHRI STOPHER SM TH AND
CARCLI NE ANN SM TH,

on behal f of thensel ves and
all others simlarly situated,

Plaintiffs, : Cl VI L ACTI ON
v. : NO. 98- CV- 5360
FI RST UNI ON MORTGAGE : (CLASS ACTI ON)

CORPORATI ON AND HUTCHENS,
McCALLA, RAYMER & ECHEVARRI A,
Def endant s.

MEMORANDUM CORDER

Presently before the court are plaintiffs’ unopposed
Motion for Approval of Cass Action Settlenent and Award of
I ncentives to the Representative Plaintiffs (Doc. #44) and
unopposed Mdtion for Award of Attorneys’ Fees and Rei nbursenent
of Expenses (Doc. #45). The court held a hearing on the notions
on Cctober 25, 1999 and received fromcounsel by letter of
Novenber 29, 1999 additional pertinent information regarding the
preci se anount available for distribution to claimng class
menbers.

As set forth in nmenmorandum orders of July 19, 1999 and
August 23, 1999, the court prelimnarily approved the parties’
settl enent agreenment and provisionally certified the class

herein. The court found, inter alia, that the requirenments of




nunmerosity, commnality, typicality and adequacy of
representation as well as predom nance and superiority were
satisfied and that certification pursuant to Fed. R CGv. P.
23(b)(3) appeared to be appropriate. Upon final review, the
court can discern nothing which would alter or affect its initial
anal ysis and concludes that final class certification is

appropri ate.

Proper notice of the action and proposed settl enent was
tinmely provided by mail to all class nenbers except four who had
previously rel eased all clains against the defendants. An
opportunity was provided at the hearing for any class nenber to
present objections.

The court has determ ned that the proposed settl enent
woul d be reasonable, fair and adequate in the circunstances after

wei ghing the pertinent factors. See In re Prudential ins. Co. of

Anerica Sales Litigation, 148 F.3d 283, 316-17 (3d G r. 1998).

Absent a settlenent, this case would have entail ed
consi derabl e notion practice involving reasonably conpl ex issues
resulting in significant tinme and expense. Any trial would
al nost certainly be lengthy and invol ve the expenditure of even
greater resources.

There has been no negative reaction by the class. Only
one cl ass nenber has opted out and none has objected to the

settlement in any way.



The agreenent was executed after meani ngful discovery
and at a point in the proceedings where the respective strengths
and weaknesses of the parties’ positions could be intelligently
assessed.

The case involves sone open and fairly debatabl e | egal
guestions and an appreciable risk in establishing legal liability
particularly as to defendant First Union.

There woul d be an appreciable risk in establishing nore
t han nom nal damages.

The risk that the class action could not be maintained
through trial is mnimal

The ability of defendant Hutchens, McCalla to wthstand
a greater judgnent is dubious.

The settlenent is within a reasonabl e range in view of
the Iikelihood of any significantly better recovery and all of
the attendant risks of |itigation.

It is uncontroverted that the representative plaintiffs
made a personal commitnent of tinme, effort and funds w thout
which this socially beneficial litigation could not have been
mai nt ai ned and which directly benefitted the class. The awards
request ed appear to be comensurate with the burdens they
undertook and are in line with such awards in conparabl e cases.

The court has an obligation to reviewthe

reasonabl eness of attorney fees in class action settlenments even



in the absence of any objection and whether they cone froma

common fund or will otherwi se be paid. See Zucker v. Qccidental

Petrol eum Corp., 192 F.3d 1323, 1328-29 (9th Gr. 1999). Counsel

cite an array of statutory fee-shifting cases for the proposition
that a fee award need not be proportionate to the recovery. This
is a well established principal. These cases, however, involve
the paynent of fees by an adverse party and not from funds which
woul d otherwi se be paid to the prevailing attorney’s clients. In
such circunstances, the protection afforded by a defendant wth
interests adverse to plaintiffs’ counsel is not present. See

Report of the Third G rcuit Task Force on Court Awarded Attorney

Fees, 108 F.R D. 237, 255 (1985).

The fact renmains that counsel achieved a good result
for the claimants. Also, neritorious FDCPA |itigation provides
sone soci al benefit beyond the nonetary recovery by the
particular claimants. Had the case been prosecuted to concl usion
with a conparable result, counsel would have qualified for a
| odestar fee under the FDCPA. Had the parties structured a
settl enent whereby each cl ai mant who recei ved an of f endi ng
collection letter would receive al nost $900 and cl ass counsel
woul d be paid a | odestar fee by defendant capped at $200, 000,
this would be quite reasonable. The practical effect of the
parties’ agreenent is essentially the sane. The fees sought

actually anount to less than 70% of the | odestar figure which is



supported by detailed tinme records and affidavits. The court
finds that the request is reasonable.

The cl ai ned costs are supported by appropriate
docunent ati on and al so appear to be reasonabl e.

ACCORDI NG&Y, this day of Decenber, 1999, IT IS
HEREBY ORDERED t hat the Mdtion for Approval of C ass Settl enent
and Award of Incentives and the Mdtion for Award of Attorneys’

Fees and Expenses are GRANTED.

BY THE COURT:

JAY C. VALDMAN, J



